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Executive negligence: Co“nsequeﬁces and covers
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ORPORATE governance is the hot-

topic these days, thanks to grow-

ing stakeholder prassure rising

reguh:ory scrutiny and supervision, in-

customer ° awareness and

mounting judicial activism on the role of

directors and officers of an enterprise in
managing its affairs.

With the economy getting globalised in
terms of footprint, revenues and financ-
ing, passage of laws such as the Public
Company Accounting Reform and Inves-
tor Protection Act laws in the US, better
known as the Sarbanes-Oxley (sz) law,
and the imminent implemeatation of
Clause 49 of the Listing Agreement in the
Indian context, it is becoming necessary
to formalise and implement good corpo-
rate government practices.

Corporate governance has been at-
tracting public attention across the
world. The quality of governance is also
essential to shaping the growth and the
future of any capital market and
economy.

A company does not make decisions. It
appoints a board of directors, officers
and managers to make decisions on its
behalf. In making these decisions, the di-
rectors and officers not only place the

cannot hide behind limited lisbility.
Directors are jointly and severally lia-

ble. It is they who manage the assets and

control the company’s day-to-day affairs

the company's authority, beyond their
powers, or which evidences insufficlent
skill and care in managing the company's
affairs.

Dlrecmnmdoﬂnunmbmd!ry

employees, s, customers, com-
itors, members of the public, govern-
ment and es. Any

breachor non-performance in duties can
result in claims against the companies
and/or its directors of the company by
reason of any wrongful act in their re-

® The for actions which are
in breach of the director’s and officer’s duty
to the company. If the company fails to take
action, then & shareholder may enforce the
company’s rights by an action on behalf of
himself and all other shareholders. This is
hnnuiﬂqivnﬁvam

@ Governmental or regulatory author-
M—Mwofh‘nnﬂmﬂ
ficial receiver/liquidator —

types of winding up actions, he may apply
for permission to examine the conduct of
directors and officers, both past and pre-
sent, and pursue htigatlnn against them.

@ Creditors — in the event of a company
going into lquidation and/or failing to pay
its creditors, they may bring an action
against any or all of the directors, both past
and present.

® Others — gnyone suffering a loss as a
result of a breach of warranty of authority
to contract on the company’s behalf.

It is interesting to note that in the global
claimant distribution, it is the shareholders
who contribute as high as about 42 per cent
of the claims, whereas in India/Asia-Pacific,
regulatory agencies contribute the maxi-
muim number of the claims, in the region of
40 per cent.

Then, how to avoid trouble?

First is the realisation that the funda-
mental responsibility of directors and offi-
cers is to represent prudently the interests
of the shareholders as a group and other
corporate constituencies in directing the
business of the company within the law.
They are serving to protect the stockhold-
ers and other stakeholders, not to protect
management.

Adhering to strict corporate governance
standards and tighter disclosure standards
would certainly make the Indian corporate
sector more n-mspareql. Hnwaver it will
not necessarily
against litigation by sharabulda-a, employ-
ees and consumers and environmental ac-
tivists, in view of the increasingly complex

the business envi-

negligence, default,
du:yurbrnchormnrwhkhhnmybe
annty in relation to the company, shall be

"Prnvidadthnawmpmyminpnrm—
ance of any such provision as aforesaid, in-
demnify any such officer or auditdr against
mywnyhumdwmmdafmﬁng
lny wheﬂm- or criminal,

judgment is given in his.favour or
hIwhidthllcqumﬂl or discharged or in
connection with any application under sec-
ﬂmminwhlchreueﬂamﬁgd,mhhnby
the Court.”

This is where the Director and Officer
muitypoucymymmhhmdy,'mepd-

mary purpose of the D&O 1
amm&riawunduvmrmmnntm

_mmmdcme&-unothattheym.

gaps, protecting the personal assets of the |
individual director or officer. |

Protection under D&O liability policy
The galicy protects the directors and offi-

cers against:

® Legal costs in defending allegations

brought against them alleging wrongful

acts.

® Any damage awarded to the claimants
against the directors and officers.

A policy is normally arranged in the
name of the parent/holding company and
provides protection to the directors and of-
ficers of that company and also the direc-
tors and officers of all subsidiary
companies. The policy may also be extend-
ed (optional) to provide what is termed as
‘Outside Board' protection. This extension
protects the directors and officers of the
parent company, or of any subsidiary, while

appointed to act as directors of a compmy
outside the main group, so long as the ap-
pointment is at the request of a group com-
pany. Dependent upon the profile and needs
of the company, various types of coverage
are available in the market

As in the case of other liability insur-

A good D&O liability insurance cover
helps to:

® Improve the company's ability m
qualified directors and officers. Di

@ Enhance the defence of claims and re-
mﬂ:m&xmw:dm&
® Improve the company's ability to ob-
uhfnmbhbwhmmuwmmn
mmad:huim

Globalisation has also resulted in Indian |
companies, from the knowl-

i
hel,vsinnmuchnitmduwmeappmhm

sions and addresses the concerns of the di-
concentrate on their work to take the com-

pany on the growth path, quarter-to-quar-
ter,mthemﬁal’mﬂmufaﬂmm
and society. g
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